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Presenter Notes
Presentation Notes
We’d like you to walk away with understanding:
What is federal consistency review
What your application to DOS should contain
Please ask questions during the presentation
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Presenter Notes
Presentation Notes
Passed in 1972
after the baby boom
rapid development
rising environmental movement converging

Federal govt wanted comprehensive land use planning
but this wasn’t supported. 

high percentage of population near the coast
they turned to coastal planning as a compromise.

Encourages Coastal States to develop a Coastal Management Program
Encourages participation by providing funding and regulatory authority (Consistency)



What is “Federal Consistency”?

Federal actions, in or outside the coastal zone, that affect any
land or water use or natural resource of a state’s coastal
zone must be consistent with the enforceable policies of the
state Coastal Management programs.

See CZMA § 307 (16 U.S.C. § 1456)
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Presenter Notes
Presentation Notes
Federal consistency review gives 
states a strong voice in federal agency decision-making

Federal actions that may have affects on
Land
water use
natural resources of the state’s coastal zone 
must be consistent with the enforceable policies of the state CMP.


The Core Idea (Reverse Federalism)

» Certain federal actions cannot be undertaken without being
found consistent with the State’s enforceable coastal policies.
» Direct (ACOE dredging)
 Authoritative (permit issuance)
« Funding to a state or local gov’t (HUD funding)
* Outer Continental Shelf plans (oil & gas, renewables)

» The State uses this authority as ONE means of implementing
its plans
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Presenter Notes
Presentation Notes
This is a type of checks and balances. 
Actions proposed by federal agencies still need to undergo a consistency determination.
If a federal permit is required, a consistency determination is needed.
Federal funding needs  negative coastal affects.
Offshore projects  consistent with the state’s enforceable policies.


New York Coastal Management Program

« Adopted in 1982

 Incorporates multiple state laws into one set of policy
statements (44 policies)

* Required the passage of Article 42 of the NYS executive law
* |Incorporates special management areas

Department of State

Planning, Development
and Community Infrastructure
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Presenter Notes
Presentation Notes
New York’s coastal policies either
promote the beneficial use of coastal resources 
prevent their impairment
or deal with major activities that substantially affect numerous resources. 

The federally approved NY CMP  improve decision-making processes used for
determining the appropriateness of actions in the coastal area.

Passing Article 42 says that we hold the state to the same standard that the federal government is held.


The Coastal Area

« All tidal waters (Hudson R. to
Troy)

« Lakes Ontario and Erie

« St. Lawrence and Niagara
Rivers

« Certain tributaries to these
waters

* Roughly 1,000 feet inland from
these waters

An Office of New York Department of State
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Presenter Notes
Presentation Notes
Coastal Area needed to be defined to implement the CMP
The federal Coastal Zone Management Act requires the boundaries to extend inland
 “only to the extent necessary to control shorelands
the uses of which have a direct and
significant impact on the coastal waters”.

Generally follows a road, park boundary or natural features


Mapped boundary available on our website.


The Coastal Area — Inland Boundary
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Presenter Notes
Presentation Notes
Coastal Area needed to be defined to implement the CMP
The federal Coastal Zone Management Act requires the boundaries to extend inland
 “only to the extent necessary to control shorelands
the uses of which have a direct and
significant impact on the coastal waters”.

Generally follows a road, park boundary or natural features


Mapped boundary available on our website.

CEHA  coastal erosion hazard area


Federal Consistency Reviews

« Federal Agency Actions (direct action, ACOE dredging)
* Federal Permitting Actions (ACOE permit)

* Federal Financial Assistance to State & Local Gov'ts (HUD
funding, EPA grant)

* Quter Continental Shelf Plans (oil & gas, renewables)
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Presenter Notes
Presentation Notes
Of the 4 types of federal actions that DOS reviews
today’s presentation focuses on permitting actions.



Federal Permitting Actions

An APPLICANT for a federal permit on this list must CERTIFY that
they will conduct their activity in a manner fully consistent with all 44
coastal policies or policies within an applicable Local Waterfront
Revitalization Program (LWRP).
No balancing
DOS concurs with, conditionally concurs with, objects to, or objects
with alternatives within 6 months of receipt of complete application
Concurrence is “conclusively presumed” if longer than 6 months

« Can “stay” the time clock by mutual consent
If objection, federal agency may not authorize the activity (applicant
may appeal State objection to U.S. Secretary of Commerce)
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Presenter Notes
Presentation Notes
When an application is submitted
a consistency certification is signed 
states the proposed project is consistent with the 44 policies.  

There is no balancing or mitigation  taken into consideration for consistency review. 
A project is either consistent or inconsistent with the coastal policies. 

DOS has a 6 month review period & issue a consistency determination
If review is not completed within the six month time frame
DOS waives the right to review the proposed activity
waives the right to give our consistency determination to the federal government

The applicant and DOS can mutually agree to enter into a stay agreement
essentially pause the review time clock.

Project is objected to, fed agency cannot authorize the activity
We cannot make the fed agency approve a project
but we can make them deny it


A Complete DOS Application Contains

« Completed Federal Consistency Assessment Form
» Copy of Federal Application (i.e., Joint Application for Permit)
— * Detailed description
« Statement of purpose and need
« Analysis of alternatives
* Location map
« Site map / diagrams
« Color photos
 Identify all abutting owners
_ + Final Environmental Impact Statement (if required)
» Copies of any NYS application for permits (DEC, OGS, SHPO, etc.)
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Presenter Notes
Presentation Notes
Here is a list of items  DOS application
Bracketed items  federal application.
We review based on checklist  not the substance.
If the item present, good.
napkin  sketch. 
review what was submitted completeness 30 days of receiving the application. 

Important items  forgotten
Sign the Fed Consis Assess Form
Trips people up  analysis of alternatives 
Identification underwater landowners
Contact OGS if you are unsure 




NEW YORK STATE DEPARTMENT OF STATR COASTAL ASSESSMENT Check either "YES” or "NO" for each of these The numbers foll
COASTAL MANAGEMENT PROGRAM

g
ach question refer to the policies described in the CMP document (see footnote oa page 2) which may be affected
y the proposed activity. D. ADDITIONAL STEPS

Federal C YA Form

1. If all of the questions in Section C are answered "NO", then the applicant or agency shall complete Section E and
An applicant, seeking a permit, license, waiver, certification or similar type of approval from a federal agency whic

Wi ; v - N submit the documentation required by Section F.
is subject to the New York State Coastal Management Program (CMP), shall complete this assessment form for ag Will the proposed activity result in azy of the following YESINO
proposed acavity that will occur within and/or directly affect the State's Coastal Area. This form is intended | 2. If any "

2 y of the questions in Section C are answered "YES", then the applicant or agent is advised to consult the
assist an applicant in certifying that the proposed activiry is consistent with New York State's CMP as required & a. Large physical change to a site \:’uhm “: C:"S‘:’ t’u which will require the preparation of an CMP, or where e ool program documents. The proposed actvity must be
US.D of Commerce (15 CFR 930.57). It should be completed at the time when the feder environmental impact statement? (11, 22,25, 32, 37, 38, 41, 43) e analyzed in more detail with respect to the applicable state or local coastal policies. On a separate page(s), the
application is prepared. The Department of State will use the form and 3 ini b. Physical alteration of more than two acres of land along the shoreline, land under water or applicant or agent shall: (a) identify, by their policy numbers, which coastal policies are affected by the activity, (b)
review of the applicant’s certification of consistency. coastal waters? (2,11, 12, 20, 28,35, 44) - briefly assess the effects of the activity upoa the policy; and, (c) state bow the activity is consistent with each policy.

c. R redev ofa or site? (1) - g the of this written the applicant or agency shall complete Section E and submit
A APPLICANT (please print) d. Reduction of existing or potential public access to or along coastal waters? (19, 20) e the documentation required by Section F.
e. Adverse effect upon the commercial or recreational use of coastal fish resources? (9,10) T
1. Name. P £a facility g £ 8 E. CERTIFICATION
& Addms_ e | itng of a facility essential to the exploration, development and production of energy s
3. Telephone: Area Code ( ) 1 Tesources ia coastal waters or on the Outer Coutinental Shelf? (29) I = The applicant or agent must certify that the proposed activity is consistent with the State’s CMP or the approved
g Sinngofa facility essential to the generation or transmission of energy? (27) —_ - local waterfront revitalization program, as appropriate. If this cernfication cannot be made, the proposed activity
B. PROPOSED ACTIVITY. b Mining, excavation, or dredging activities, or the placement of dredged or fill matenal in shall not be undertaken. If this certification can be made, complete this Section.
coastal waters? (15, 35) ot
1. Brief description of activity: i D P b or other pol! into coastal waters? (3, 15,35) _ “The proposed activity complies with New York State's approved Coastal Management Program, or with the
j. Draining of stormwater runoff or sewer overflows into coastal waters? (33) e n vl il * JUogem, Snll Wi b confucod 5 5 M Commmmt b sk
4 k. Transport, storage, treatment, or disposal of solid wastes or hazardous materials? (36, 39) — s
4 1. Adverse effect upon land or water uses within the State's small harbors? (4) - ApplicanvAgent's Name
. Will the proposed activity affect or be located in, on, or adjacent to any of the following. YESNO Address:
2. Purpose of activity:
2. State designated freshwater or tidal wetland? (44) _ Telephone: Area Code (
B | b. Federally designated flood and/or state designated erosion hazard area? (11,12,17) - e %
c. State designated significant fish and/or wildlife habitat? (7) — PRI S -
3. Location of activity: d. State designated significant scenic resource or area? (24) N}
. State designated important agriculmral lands? (26) Al F. SUBMISSION REQUIREMENTS
L L L f. Beach, dune or Barner Island? (12) e
County City, Town, or Village Street or Site Description g Major ports of Albany, Buffalo, Ogdensburg, Oswego or New York? (3) - 1. The applicant or agent shall submit the following documents to the New York State Department of State
b State, county, or local park? (19, 20) — Office of Planning and Development, Attn: Consistency Review Unit, One Commerce Plaza-Suite 1010,
4. Type of federal permit/license required: i. Historic resource listed on the National or State Register of Historic Places? (23) L 99 Washingten Avenne, ABany, New York 12231.
5. Federal application number, if known: = 3 7 & a. Copy of original signed form.
. Will the proposed activity require any of the following: YESNO b. Copy of the completed federal ageacy application

6. If a state permitlicense was issued or is required for the proposed activity, ideatify the state agency and it o ey s . Other available information which would support the certification of consistency.
provide the application or permit number, if known: a. Waterfront site? (2,21,22)

b Provision of new public services or infrastructure in undeveloped or sparsely populated 2. The applicant or agent shall also submit a copy of this completed form along with his/ber application to the
sections of the coastal area? (5) e g federal agexcy.
c. Construction or recoastruction of a flood or erosion control structure? (13, 14, 16) g N
- 4 State water quality permit or certiication? (30, 38, 40) — :qlx!‘d::x: ;::m any questions regarding the submission of this form, contact the Department of State at

e. State air quality permit or cerufication? (41, 43)

. Will the proposed activity occur within and/or affect an area covered by a State-approved local
waterfront revitalization program, or State-approved regional coastal management program? e D t t f St t
(see policies in program document*) —‘_f_YN‘ng e par me n o a e

rﬁﬂATE Planning, Development

An Office of New York Department of State and Community Infrastructure
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Basic DOS Application Review Sequence

* Application submission
« Completeness determination
» Within 30 days and limited to Necessary Data and
Information (NDI)
* Request for information (if necessary)
* General Concurrence (GC) review
* Public notice (up to 45 days) if not GC eligible
« Comment review and response (if any)
« Consistency decision

NEW
- :f NEw | Department of State
STATE
An Office of New York Department of State .

Planning, Development
and Community Infrastructure



Presenter Notes
Presentation Notes
Here is the review sequence
This is what to expect during a DOS review
Stated earlier  do we have the necessary info to start review
30 days from receiving appl.  request necessary info.
If necessary info is requested in 30 days review clock starts when that info is received
Outside of the initial 30 days review 
Request ADI
Does the project fall within the GC criteria?
GC is a shortened review
Maintenance
Replace in place in kind 
Project does not fit within the GC criteria
Full review is needed  PN is needed
PNs run for 30 days 
Comment period in 30 days
Final part of the review is to make a consistency determintaion



General Permit For Great Lakes Erosion Control

GP-0-20-004
https://dec.ny.gov/requlatory/permits-licenses/general-
permits/great-lakes-erosion-control
* No DOS review if Emergency General Permit applies
 Justification and need for project
« Evidence of erosion, not only flooding
* Replace / reconstruct in-place or landward

Consider alternatives that also benefit neighboring properties,
coastal processes, and ecosystem functions.

NEW
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Presenter Notes
Presentation Notes
Projects within this area 
May qualify for DEC GL emergency GP
If it qualifies for the DEC GL emergency general permit
 it does not qualify for DOS individual review
Applications must be received prior to April 30, 2020. 
This general permit was issued on May 8, 2020 and expires 5 years from that date.

https://dec.ny.gov/regulatory/permits-licenses/general-permits/great-lakes-erosion-control
https://dec.ny.gov/regulatory/permits-licenses/general-permits/great-lakes-erosion-control
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Federal Permitting Actions — DOS Decision
« General Concurrence

« Abbreviated review

* No public notice required
« Nationwide Permits & Regional Permits

« Established conditions on certain permits

« Some require DOS review, some do not.

e https://www.Ird.usace.army.mil/Wetlands-

Permits/Article/3646979/regulatory-program-new-york/

NEW
YORK
_ STATE
An Office of New York Department of State -

Department of State

Planning, Development
and Community Infrastructure



Presenter Notes
Presentation Notes
GC  there is a set criteria that was internally developed
replacement existing structure in place
slight modification

Some projects  general permits  Corps
Some require DOS review 
Some do not require DOS review	

Important  DOS & fed. agency  same project
Modifications  all involved agencies

https://www.lrd.usace.army.mil/Wetlands-Permits/Article/3646979/regulatory-program-new-york/
https://www.lrd.usace.army.mil/Wetlands-Permits/Article/3646979/regulatory-program-new-york/
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Federal Permitting Actions — DOS Decision

« Concurrence
« Public Notice required
 If conditional, applicant’s refusal of conditions turn it to
objection
* QObjections
« Public Notice required
* Encouraged to identify alternatives that are consistent

Department of State

Planning, Development
and Community Infrastructure

NEW
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An Office of New York Department of State -



Presenter Notes
Presentation Notes
Issue of Concurrence
Full review
New Projects
Substantial mod
PN
Conditional concurrence issued
set conditions written into concurrence
Applicant refuses conditions set in concurrence
Turns into objection
Objections
PN
Avoid objections  work with applicant during review period  modification
Objection  project is not consistent with one or more policies




Federal Permitting Actions — Appeals
* Federal Agency CANNOT issue permit or funds over State’s
objection unless the decision is overridden by US Sec. of
Commerce
« Consistent with the objectives or purposes of Coastal
Zone Management Act (CZMA)
 Significantly and substantially furthers national
Interest
 Interests outweigh adverse coastal effects
* No reasonable alternatives
* Necessary in the interest of national security

NEW
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Presenter Notes
Presentation Notes
appeal procedure
It is a federal process that can take a fair amount of time
We try to work with you to avoid going through this procedure


19

Coastal

Policies
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The Coastal Policies

Development Fish and Wildlife
Flooding and Erosion General (major projects)
Public Access Recreation

Historic & Scenic Agricultural

Energy & Ice Management Water & Air Resources
Wetlands

LWRP policies are locally-refined & enforceable versions of the
44 State coastal policies
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Presenter Notes
Presentation Notes
Costal policies are grouped into these categories
Total of 44 policies


The Coastal Policies

 All coastal policies are enforceable by NYS Law

* Not a parts per million decision

« (Guidance language advises, but does not control

* A project must be consistent with all policies (or N/A)
* QObjections must be based on policy

Department of State

Planning, Development
and Community Infrastructure

NEW
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_ STATE
An Office of New York Department of State -



Presenter Notes
Presentation Notes
We are looking at a project from a 10,000 foot view 
(not regulatory standards)
Doesn’t control how we review, but how to implement
You cant advance one policy to the detriment of another 
(cant be really inconsistent with one and not with another)
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Special
Management
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Local Waterfront Revitalization Programs
* Municipality (1 or more) based local refinement of coastal
policies
« Can be completed in the coastal area or on a designated
iInland waterway.
* Only those within the coastal area can be federally
approved
* Only those that are federally approved are binding on
federal actions
* Requires communities to develop local consistency laws for
their own actions

NEW
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STATE
An Office of New York Department of State -

Department of State

Planning, Development
and Community Infrastructure



Presenter Notes
Presentation Notes
If Project location within a Local waterfront Revitalization Program or LWRP
We work with these municipalities when we review your project


Significant Coastal Fish and Wildlife Habitats

* Areas designated by DOS upon recommendation by DEC
that have special characteristics

* Incorporates comments from federal agencies

« A specific coastal policy applies if action is within or affecting
the habitat

 The whole habitat is considered, not individual species.

* Species considered during designation

« Policy 7 affords the same protection to all Significant Coastal
Fish and Wildlife (200+)

NEW
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Presenter Notes
Presentation Notes
project is within a sig hab  turns on a policy
Habitat whole  not individual species


Significant Coastal Fish and Wildlife Habitats

An Office of New York Department of State
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Presenter Notes
Presentation Notes
Significant Habitats
Dunkirk Harbor

These can be found on our website if you care to look



Geographic Information Gateway
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Coastal Atlas: Use the interactive NY Coastal Atlas for planning activities
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Presenter Notes
Presentation Notes
DOS Gateway

Gateway currently holds over 700 layers of data for the public to download. 


Useful Links

» Consistency Website
https://dos.ny.gov/coastal-consistency-review
» Federal Consistency Assessment Form
https://dos.ny.gov/system/files/documents/2020/09/fcaf fillable.pdf
» NYS Coastal Management Program and EIS
https://dos.ny.gov/system/files/documents/2023/04/revised-nys-cmp-2023 0.pdf
» NYS Coastal Management Program Policies (for federal consistency)
https://dos.ny.gov/system/files/documents/2020/02/coastalpolicies.pdf
» Geographic Information Gateway (coastal boundary, SCFWHs, LWRP, etc)
https://new-york-opd-geographic-information-gateway-
nysdos.hub.arcqgis.com/apps/coastal-atlas/explore
» Local Waterfront Revitalization Program
https://dos.ny.gov/local-waterfront-revitalization-program
» SCFWHs
https://dos.ny.gov/significant-coastal-fish-wildlife-habitats
NEWYORK | Office of Planning
An Office of New York Department of State greornt | and Development



Presenter Notes
Presentation Notes
We will leave the powerpoint presentation with you for you to explore

https://dos.ny.gov/coastal-consistency-review
https://dos.ny.gov/system/files/documents/2020/09/fcaf_fillable.pdf
https://dos.ny.gov/system/files/documents/2023/04/revised-nys-cmp-2023_0.pdf
https://dos.ny.gov/system/files/documents/2020/02/coastalpolicies.pdf
https://new-york-opd-geographic-information-gateway-nysdos.hub.arcgis.com/apps/coastal-atlas/explore
https://new-york-opd-geographic-information-gateway-nysdos.hub.arcgis.com/apps/coastal-atlas/explore
https://dos.ny.gov/local-waterfront-revitalization-program
https://dos.ny.gov/significant-coastal-fish-wildlife-habitats

New York Department of State

Office of Planning, Development and Community Infrastructure
99 Washington Avenue, One Commerce Plaza, Suite 1010, Albany, NY 12231
Phone: 518-474-6000 | www.dos.ny.gov
Consistency Mailbox cr@dos.ny.gov

Tanna LeGere

Supervisor, Consistency Review Unit
Tanna.Legere@dos.ny.gov

Office of Planning
and Development

NEW YORK
STATE OF
An Office of New York Department of State OPPORTUNITY.
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